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IN THE THE COURT OF THE SESSIONS JUDGE, UDALGURI, ASSAM 

 

Present    :  Sri A.K.Borah, 

        Sessions Judge,  

    Udalguri, Assam.  

 

Reference    : Special (POCSO) No.3/2015.  

 

Complainant             :  State 

          Vs 

Accused     :  Tridip Sengra Daimari 

 

Charge : U/S 448/354/506 IPC R/W Sec. 18 of POCSO Act. 

 

Dates of hearing  : 13.5.15, 16.6.15, 25.6.15. 

Date of Judgment   : 25.6.2015. 

For the State   : Mr. B.Das, Public Prosecutor. 

For the accused : Mr. R.Khaklari, Advocate. 

 

J U D G M E N T 

 

1.  In this case accused Tridip Sengra Daimari is put for trial for allegation 

of charges U/S 448/354/506 IPC R/W Sec.  18 of POCSO Act.   

 

2. The prosecution case, according to FIR, in brief, is that on or about 

7.30-8 PM of 2.9.14 while the informant’s daughter Miss Lakhi Rani Xalxo and 

his son Rosan Xalxo were in reading in their room  one unknown person 

trespassed into the said room. Said unknown boy held his daughter’s hand  

and dragged. He forcefully kissed his daughter. While his son raised alarm he 

was threatened to kill. The said unknown boy  leave the place by threatening  

her to met her tomorrow in the school. While informant’s boy raised alarm 

neighbour people arrived there  and attempted to caught the accused, but  he 
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( said unknown boy) immediately fled away with his bike bearing No.   0516 

(Blue Pulser 220). Hence this prosecution case.  

3. The FIR was lodged by informant Sri Dipak Xalxo before the O/C, 

Udalguri P.S. on 2.9.14. On receipt of the ejahar the O/C, Udalguri P.S. 

registered the case vide Udalguri P.S. case No. 132/14 U/S 448/354/506 IPC 

R/W Sec.  18 of POCSO Act. After completion of usual investigation, the O/C, 

Udalguri P.S. sent up the case for trial against the accused U/S 448/354/506 

IPC R/W Sec.  18 of POCSO Act.  

4. After commitment of the record accused persons appeared before this 

court and after hearing both parties framed charge U/S 448/354/506 IPC R/W 

Sec.  18 of POCSO Act. Particulars of the charges are read over and explained 

to the accused, to which he pleaded not guilty and claims to be tried.   

5.  To substantiate the case, prosecution examined as many as nine 

numbers of witnesses. Ld. counsel for accused submitted to close the evidence 

on the ground that other than Magistrate, who recorded the statement of 

victim all the witnesses are examined. Since the statement of victim does not 

support the case against the accused, as she could not identify the accused, I 

think it would be futile to summon the ld. Magistrate  to prove the statement 

u/S 164 Cr.P.C. 

 It has been held in S. Rama Reddy Vs. R. Remy Reddy, reported in AIR 

(SC)( 2008) 2006 that speedy trial is the fundamental right of the accused 

person. 

 Considering the aforesaid view coupled with the aforesaid mandate of 

the Hon’ble Apex Court, prosecution evidence is closed.  

 Accused is examined U/S 313 Cr.P.C. All the allegations made against 

the accused and evidence appears against the accused put before him for his 

explanation where he denied the evidence and allegation and declined to give 

defence evidence.  

 

6. I have also heard argument put forward by ld. Counsel for both sides.   

   POINT FOR DETERMINATION   

7. The point for decision in this case are- 
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(i) Whether the accused on 2.9.14 at about 7.30/8 PM at Udalguri Nalbari 

Ward No.2 under Udalguri  P.S., committed house trespass into the dwelling 

house of the informant Dipak Khalko?  

(ii) Whether the accused, on the same day, time and place, used criminal force 

to Miss Lakhmirani Khalko intending to outrage her modesty? 

(iii) Whether the accused, on the same day, time and place committed criminal 

intimidation by threatening the son of informant Dipak Khalko with threat to kill 

him? 

(iv) Whether the accused, on the same day, time and place mentioned above 

the accused with sexual intent touches the vegina, penis, anus or breast of 

Lakhmirani Khalko or makes the child touches the vegina, penis, anus or breast 

or such person or any other person or does any other act with such sexual 

intent which involved physical contact without penetration?                                 

 

DECISIONS, DISCUSONS AND REASONS FOR DECISION 

 

8. To arrive at a judicial decision, let me appreciate the evidence on 

record. 

 

9.  PW1, Utpal Sarma stated that  he knows complainant as well as victim. 

But he does not know the accused.  The incident took place on 2.9.14. He has 

not seen the incident. At about 6 PM he was informed by his neighbour Jeshi 

Kishko that an incident took place  in opposite to their home. Then they came 

out and saw many people gathered  there. It is stated that accused while  

misbehaved  Rashmi; David and Bajel chased the accused.  Again after 10 days 

he came to the house of the victim. While the matter was informed to their son 

Rowsan he came out  and had seen a motor bike. He heard that accused was 

hide inside  their campus. Police seized the said motor-bike vide Ext.1 seizure 

list and Ext.1(1) is his signature.  

  In his cross-examination he admitted that he put signature in the 

seizure list at the police station. 

10.  PW.2, Bajel Kisku stated that the informant is his neighbour and he knows 

all the persons involved in the case. The incident took place in the last year 

just before the Durga Puja. At about 8 PM a boy came with a motor-cycle. He 
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could not identify the said boy because he saw the said boy from back side. He 

supposes that said boy came to bring some goods from the shop. Then the 

said boy leaves the said place. After about 5 minutes he again came and 

stands his bike opposite to their home. He note down the number of the bike 

AS 01-0516. 

 

In cross-examination he admitted that the shop which is situated near 

the home deals in petrol, cigarette, betel-nut etc.  

11. PW.3, Boy Dipal Xalxo, the complainant stated that he filed the ejahar 

Ext.2. Ext.2(1) is his signature. The accused came to their home in the first 

week of September,2014. In the second time accused came to their home on 

1st October,14. In both the times accused entered into their home at about 

7.30 PM. The victim is his own daughter. At the time of occurrence the victim 

attained the age of 11 years. In the first day of incident accused entered into 

their room where his daughter and his son were reading.  Accused by entering 

into the room  asked the phone number of his daughter. His daughter in 

suppression of the boy belongs  to Christian community gave no opposition but 

give the phone number  by writing in a paper. Then accused caught hold her 

hand. While  his son Rousan interfered he was threatened  to kill. While 

Rousan raised alarm their uncle arrived there. Then accused fled away. Though 

they attempt to catch him but failed to caught. After some times he (accused) 

again returned with a bike. He was informed about the incident by the victim 

and his brother. On that day he filed the ejahar. In fact he is not an eye 

witness. During investigation  police has seized the birth certificate  of his 

daughter vide Ext.3. Ext.3(1) is his signature. In  the second incident while 

accused entered into their courtyard at about 7 to 7.30 PM his wife Maria 

Khalko had seen him. While his wife asked accused why he has come he then 

gave reply but fled away. He again came to bring his motor-cycle. Police has 

seized the said motor-bike. His daughter’s statement was recorded U/S 164 

Cr.P.C. vide Ext.4. Ext.4 (1) and 4(2) is his signature. 

 

12. PW.4, David Prakash Xalxo stated that the victim is his niece. He knows 

the accused. The incident took place in the Easter year of Durga puja at about 

7.30 PM. On being hearing alarm of his nephew while he came out he saw 
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accused attempt to flee away by starting his motor-bike. Though they went out 

to road and raising alarm he (accused) fled away. Accused again came with 

motor-bike and crossed their home in high speed. He came to know from his 

niece  that accused attempted to drag her by holding her hand and also 

attempt to kiss her. After about one month said boy again came to their home. 

That has been reported to police. On that day  police seized the motor-bike of 

the accused vide Ext.1. Ext.1(2) is his signature. During investigation police has 

also seized the birth certificate of his niece vide Ext.3. Ext.3(2)  is his 

signature. 

 In cross-examination he admitted that he has not seen the incident. On 

the first day he could not identify  the accused. He also not saw accused in the 

second time. But while the local public confined him then he seen accused.  

13. PW.5, Roushan Xalxo, the brother of the victim, stated that the 

complainant is his father. He knows the accused. The incident took place at 

about 7.30 PM on 2.9.14. During that time he was at home. At that time he 

alongwith his sister (victim) was reading in one room. Then one boy came to 

their home and collected the number of cell phone of the victim. The said boy 

caught hold the hand of the victim. Then his sister raised alarm. He also raised 

alarm. Said boy attempted to kiss his sister. But on hearing hulla his aunty 

Sabita arrived there. Then they informed the matter to police. The accused 

present in the dock has come to their home on 2.10.14 at 8 PM. During that 

time he was nabbed and handed him over to police.   

 In cross-examination he admitted that in the very first day that 

unknown boy identified him as a Christian youth. So, they allowed to enter the 

said boy to their court and accordingly they gave their phone number. In the 

second  time the accused did not do any thing.  

14. From the evidence of PW.5, who was present in the room of the victim 

at the relevant time it can be deduced that PW.5 could not identify the accused 

in the first incident. But he identified the accused in the second time while the 

accused was caught by their family members and neighbours. In fact in the 

second time the did nothing other than arrived at their courtyard.  

 

15.  PW.6, Mrs. Maria Xalxo, the other of the victim stated that the incident 

took place in the month of September,14 at about 7.30 PM. Her daughter 
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(victim) and her son were reading in a room. During that time an unknown boy 

entered into their room asking her daughter about his name and cell phone 

number. While the said unknown boy caught hold the hands of her daughter 

her son raised alarm and on arrival of his aunty Sabita said unknown boy fled 

away. So she is also not an eye witness to the occurrence as she did not see 

the boy in the first incident. In the second incident  the accused present in the 

dock entered into their campus and standing in their courtyard. She came out 

and asked the boy about his arrival. But he did not see any thing. Immediately 

she informed the matte to her husband. They came. Then accused fled away 

by leaving his motor-cycle.  

 During investigation police has seized the birth certificate of victim vide 

seizure list  Ext.3. Ext.3 (3) is her signature. She has not seen the certificate 

which was seized by police. She has not seen the first incident. She admitted 

that near their home there is a shop where petrol is sale. To purchase petrol 

there came many bikes.  In the second  time while the boy came to their home 

he did not do any offence.  

16. PW.7, the victim stated that his father filed this case. The incident took 

place at about 7.30 PM. She knows the person present in the dock. In the first 

incident a boy came to their home while she and her brother were reading. 

The said boy asked her name and number of cell phone. The said boy caught 

hold her hand. She cannot say whether the person present in the dock  today  

is the said boy or not. While she and her brother raised  alarm her aunty Sabita 

arrived there. Then the said boy fled away. In the second  time when the said 

boy came she has not seen him. After filing the case  police came and her 

statement was recorded U/S 164 Cr.P.C.   Ext.4 is the said statement. Ext.4(3) 

and 4(4) are her signature. 

 In cross-examination she admitted that she cannot identify  the person 

who has come in the first day. In the first day the said unknown boy entered 

into their home, identifying him as a Christian youth and on that presumption 

she gave her name and cell number to the said unknown boy.  

 In fact the victim could not identify  the accused present in the dock in 

any of the incident.  

17.   PW.8, Sri Dipankar Gogoi, one of the I.O. stated that on 31.1.15 while 

he was posted as SI of police at Udalguri P.S. he was entrusted to do the 
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remaining part of Udalguri P.S. case No. 132/14 by the then O/C, Udalguri. 

Accordingly he collected the age certificate of the victim. After seized the said 

certificate  again hand over the father of the victim i.e. to complainant. He has 

collected the statement of victim U/S 164 Cr.P.C. and after perusal of the 

record he filed charge-sheet U/S 448/354/506 IPC R/W Sec.  18 of POCSO Act.  

Ext.4 is the charge-sheet. Ext.4 (1) is his signature.  

18. PW.9, Sri Mitai Chandra Rai, the I.O., stated that on 2.9.14,  while he 

was posted as SI of police at Udalguri P.S. he was entrusted to investigate the 

case by the then O/C. During investigation he visited the place of occurrence, 

prepared sketch map Ext.5, recorded the statement of witnesses. During 

investigation  the witnesses stated that the accused came in both the days.    

He could come to know  the name of the accused form the bike which they 

were seized vide Ext.1. Ext.1(3) is his signature. After completion of 

preliminary investigation he handed over the record to O/C, Udalguri P.S. 

19.  These much is the evidence of the prosecution. 

20.  I have heard the ld. Counsel for both sides. 

21. Defence plea is total denial while his statement was recorded U/S 313 

Cr.P.C. 

22. Ld. Counsel for accused submitted that in fact there is no any incident 

took place. Secondly, the ejahar was filed by the complainant for the first 

incident. In fact the alleged victim could not identify  the accused. Her mother, 

father who was present immediately after the incident also could not identify 

the accused. Thirdly, there is no any incident on second time as accused came 

to their home only standing in their courtyard. He has committed no any 

offence. Accused was caught only on that day while he came to purchase 

petrol from the shop opposite from the house of the complainant. So, in fact, 

no any offence has committed by the accused. As such he is liable to be 

acquittal.  

23. I have also heard ld. P.P., Udalguri. 

24. Keeping in view the argument advanced by the ld. Counsel for both 

sides, I am going to dispose the case as follows.  

25. A close scrutiny of the record, it appears that the informant, who is the 

father of the victim no doubt filed the ejahar on the very first day  of the 

incident. In the ejahar he stated about the incident took place on 2.9.14 where 
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he was not an eye witness.  He reached the room on being  hearing alarm 

from the victim  and his son. But he has not seen the accused on that day. It is 

true that FIR was filed on the very first day and the complainant described the 

incident of the FIR in the court vividly.  

26. To prove the offence U/S 448 IPC prosecution must prove that:-  

(a) the accused committed criminal trespass; (b) he trespassed by unlawfully 

entering into or by remaining on the property unlawfully after initial lawful 

entry; ( c) such trespass was in respect of a building tent or vessel; ( d) such 

building, tent or vessel was used as a human dwelling  or as a place of worship 

or as a place for storing property.  

27. In the instant case, as discussed here in before, other than victim PW.7 

and her brother Rowsan PW.5 none has seen the incident. But it is interesting  

to note that the victim could not identify the accused. Her statement is silent 

that it is the accused present in the dock has committed the said alleged 

offence of holding her hand. So, when the victim could not identify the person 

who alleged to have been committed the offence, so the charge against the 

accused u/S 448 IPC against the accused  cannot be stated to be proved by 

prosecution beyond  reasonable doubt. Hence failed to prove the said Section.  

28. Similarly, to prove the offence U/S 354 IPC prosecution must prove that 

(i) there was an assault or use of criminal force to any woman; 

(ii) such an assault  or insult was intended to outrage the modesty of such 

woman.  

29. It is the victim who has to prove the said criminal assault caused by any 

person to outrage  her modesty. Here in the present case other than PW.5 

Rousan i.e. the brother of the victim none has    identify the accused, even the 

victim PW7 by giving good bye to prosecution case stated  that she could not 

identify the unknown boy who has committed the alleged offence at the 

relevant time. He even could not identify the person present in the dock as an 

accused. So, with the said bleak evidence  of PW.5 the accused cannot warrant 

conviction 354 IPC.  

30. Thirdly there is no any evidence that accused at the relevant time 

threatened victim or her brother. Even the PW.5 identify the accused but that 

has not been supported  by other person i.e. the victim PW.7, who was alleged 



 9 

to have been present in the room where the said offence u/S 506 took place. 

So, prosecution failed to prove the alleged offence u/S 506 IPC.  

31. Fourthly, to prove the charge u/S 18 of POCSO Act, prosecution must 

prove that, it is the accused, who attempt to commit any offence punishable 

under the POCSO Act or to prove such an offence to be committed and in such 

attempt does any act towards  the commission of the offence.  

32. As we know that it is the victim who could only say about any offence 

committed by any person. In the instant case, as discussed herein before, the 

alleged incident took place  on first part of September,14 at about 7.30 PM. 

But it is interesting to note that  PW.7 the victim could not identify  the 

accused in the execution of alleged offence. Since the victim could not identify 

the accused present in the dock in the alleged offence so, I think it cannot 

justify  to hold the accused as a guilty for alleged charge. Therefore, the 

allegation of charge U/S 18 of POCSO Act is failed.  

33. Therefore, I have no hesitation to hold that accused is entitled to get 

the benefit of doubt. As such, acquitted him from the charges leveled against 

him  and  set him at liberty forthwith.  

 Liability of the bailor is hereby discharged. 

 Given under my hand and seal of this court on this the 25th    day of 

June,2015 at Udalguri Court. 

 

(A.K.Borah)                                                                                                                                  

Sessions Judge, 

Udalguri, BTAD. 

 

Dictated and corrected by me 

and each page bears by signature. 

 

    (A.K.Borah)                                                                                                                                  

Sessions Judge, 

        Udalguri, BTAD. 

 

 


